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The Court has read and considered all of the nmenoranduns
filed to date. The Court has also heard testinony from experts
in the area of statistics and the Court has considered the
experts’ affidavits filed herein.

The party seeking class certification bears the burden of
proof. Rule 23(a) contains four prerequisites, which nust be net
before a class can be certified. Once the conditions of Rule
23(a) are net, the party seeking certification nust also
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denmonstrate that the class falls within one of the subcategories
of Rule 23(b). The court nust conduct a “rigorous analysis” of
the Rule 23 prerequisites.?

Here, the Court finds that the Plaintiff has failed to
denonstrate the elenents of nunerosity and comonality for a
nunber of reasons:

1. There were two subcontractors who applied the stucco.
The Plaintiff failed to do a breakdown which denonstrates that
the problem affects all honmeowners or doesn't affect on those
homes by only one subcontractor. O the sanple used, only sixty-
nine (69) hones had defects. Wile the expert for the Plaintiff
specul ated that each subcontractor was represented in the group
no one attenpted to do the analysis. This is inportant because
the Court nust determne if subclasses are necessary, Rule 23

(c)(4).

2. Wth respect to the roofs, the Plaintiff did not do any
breakout of the roofs that had been repaired. If the roof was
repaired they may no |onger be part of this group or they may be
anot her subcl ass, Rule 23 (c)(4).

3. The Plaintiff failed to nmeet the burden of show ng that
there should be one class rather than separate classes for each
defect (roof, stucco and sprinklers) or whether there should be
subcl asses for each subcontractor

4. The Plaintiff did not attenpt to deal with the issue of
“secondary buyers”, those residents who did not purchase the
hone from Del Wbb. There are sone 505 hones which were resold.
The Court finds, at a mninum the class would be restricted to

! Markiewicz v. Salt River Valley Water Users’ Assn. 118 Ariz. 329 (Ariz. App. 1978). In Re Masonite 170 F.R.D.
417 (E.D. La 1997). Lienhart v. Dryvit Systems, Inc 255 F 3% 138 (4" Cir 2001) In Re Stucco 175 F.R. D. D 210
(E.D. N.C. 1997); llhardt v. A.O. Smith Corp. 168 F.R.D. 613 (S.D. Ohio 1996); Cohen v. Caming Sheridan Inc.
466 So 2d 1212 (Fla. App. 1985) and finally, In Re American Medical Systems Inc. 75 F 391069 (6th Cir. 1069)
which discussed adequate representation “is essential to due process’ because a final judgment is binding on all
class members.
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initial honebuyers. Subsequent purchasers may have different
i ssues, including whether the hone was inspected; whether there
were any defects found; whether they were corrected prior to
sal e; whether any defects are covered by a new hone warranty
program and finally, whether these honeowners were already
conpensat ed by the market.

5. Plaintiff objects to the Court relying upon petitions
circul ated throughout the honmeowner’s association. However, the
Plaintiff has failed to denponstrate through a legitinmte survey
that there are a sufficient nunber of persons who are interested
in pursuing a claim as opposed to pursuing ADR pursuant to the
C.C. & R s.

6. The Plaintiff has failed in the burden show ng that
there is some standardized forrmula for damages. There are a
nmyriad of “hone specific” issues including, but not limted to,
the type of repair needed, and |ikewise any analysis of
dimnution in value wll require individual inquiries to
determ ne the market val ues.

Finally, while the Court need not address this issue in
light of the above, the Court will find that the named Plaintiff
will not adequately represent the entire class. Three out of
four naned Plaintiffs are making no claim on the roof. The
Jones’s has a |arge nunber of other individual clains which they

will not give up. The Brener’s have a very rare honme and there
were significant inprovenents, including a casita, which were
not done by Del Wbb. Plaintiff Ryley’'s have only a claim for
the stucco; all other issues have been resolved to her

satisfaction. Therefore, these representations do not have
common interests with the unnaned nenbers of the class, nor does
it appear the representatives wll vigorously prosecute the
interest of the proposed cl ass.

The Court, in reviewing the diversity of issues with the
naned Plaintiff, finds that the named Plaintiffs could not
adequately represent the class, and they provide vivid
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illustrations of the problemthe Court has in finding numerosity
and commonal ity el enents.

Wiile the Court has found Plaintiff has failed to neet it’s
burden under Rule 23, the Court is not foreclosing additional
attenpts to certify sone class or classes. However, the Court
will caution the parties that any further attenpt nust overcone
certain mninmumrequirenments.

1. Any class nust include only first tinme honeowners.

2. The Plaintiff rnmust do a survey which would denonstrate
nunmerosity pursuant to a statistically sound nethod.

3. The Plaintiff must identify those homeowners who wi sh to
participate in Alternative D spute Resolution, pursuant
to the CC & Rs and would not participate in a class
action.

4. There are not additional clains by other proposed class
menbers, such as the Jones’, who have individual clains,
which are subject to the additional clains issues which
coul d not be tied together.

5. Where there should be sub-classes including one per
defect or one per subcontractor and/or secondary hone
buyers.

6. Whether the individual damage issues do not predom nate
any common cl ai ns.

7. Class representatives which adequately represent the
cl ass.

| f additional notions are filed by the Plaintiff, the Court
wi Il scrutinize such notions using the above anal ysi s.
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| T I'S ORDERED denying the notion, pursuant to Rule 23,
certify this action as a class action.

to
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