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This matter having been under advisenent, the Court now
Finds, Determ nes and Orders as foll ows:

1. Plaintiff, as |essee and defendants as | essor, entered
into three successive form| eases of the sanme property,
15001 Sout h Power Road in an unincorporated area south
of Mesa, in order for plaintiff to display and sell its
steel products, which | eases are as foll ows:

(a) Lease No. 1, dated April 4, 1999, beginning April 1,

1999 and termnating April 1, 2000 at $1, 000 nont h.

No sunms were actually paid on this | ease as the
parties agreed plaintiff would do sonme construction on
def endants’ property in lieu of the nonthly rental.
The | ease had an option to renew for 12 nonths.

(b) Lease No. 2, dated Novenber 1, 1999, begi nning
Novenber 1, 1999 and ending May 1, 2000 at $500 a
month. The parties renegotiated Lease No. 1 so
def endants coul d have sone funds paid each nonth. The
| ease had an option to renew for 24 nonths.

(c) Lease No. 3, dated February 15, 2000, beginning May 1,
2000 and term nating May 1, 2002, at $1,000 a nonth

Docket Code 005 Page 1



SUPERI OR COURT OF ARI ZONA *** F|I LED ***

MARI COPA COUNTY 09/ 04/ 2002
08/ 30/ 2002 CLERK OF THE COURT
FORM VOOOA
HONCRABLE ROBERT L. GOTTSFI ELD M Johnson
Deputy

Cv 2000- 018039

for the first year and $1,500 for the second year.
The | ease had an option to renew for 36 nonths at
$1,500 a nont h.

2. Paragraph 11 of each |ease provided for liability
i nsurance insuring both |lessor and | essee. Wile this
par agraph was |l eft blank in Leases Nos. 1 and 2, the
par agr aph provided for a $1, 000,000 policy in Lease No.
3. This last |ease was prepared by Derek Martin, an
officer of plaintiff who testified he filled in the
amount on his own knowi ng that plaintiff had an unbrella
policy of $2,000, 000, evidence of which policy was
substantiated at the trial. There was no request by the
| essor to fill in said paragraph and the | essor would
have signed the | ease wi thout such a provision, having
done so in connection with each prior |ease.

3. Paragraph 14 of each | ease concerned the | essor’s
Renedi es on default and request to cure. Leases Nos. 1
and 2 provided for a 30-day notice of default and period
of cure to be provided by the | essor to the | essee.
Derek Martin testified he neglected to fill in paragraph
14 on Lease No. 3.

4. The Court finds and the parties agree that each
successi ve | ease replaced the others so that Lease No. 3
is the operative |l ease in the case at bar.

5. The Court finds that the parties intended Lease No. 3 to
al so have a 30-day notice of default and right to cure
for the benefit of the lessee. This |lease is refornmed/
amended to conformto the evidence.

6. The Court further finds that Exhibit 6 entitled "Notice
of Default and Term nation of Lease" did not constitute
a proper notice to cure; that defendant Ed Nasser’s
actions in termnating Lease No. 3 on Septenber 15, 2000
and refusing to accept a |late rental paynent as well as
his refusal to change his m nd on two separate occasi ons
shortly thereafter, constituted an inproper anticipatory
breach of Lease No. 3 subjecting defendants to damages
because he did not first give a 30-day notice to cure.
The Court finds that Christy Martin, wi fe of Derek
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Martin personally presented a check to Ed Nasser for the
| ate rental paynment on Septenber 15, 2000 and that M.
Nasser inproperly refused to accept the sanme and advi sed
the | ease was terminated. Exhibit 6, dated "Septenber
30, 2000", the purported notice of default and denmand to
cure, did not give notice to plaintiff that defendants
woul d accept a cure within the 30-day period, and

i nstead constituted, as expressly stated therein, a
"demand for return of the |eased prem ses by no | ater
that Cctober 31, 2000" failing which "you wll be held
responsi ble for all damages incurred...”

7. The Court further finds, as denonstrated by Exhibit 7,
that plaintiff consistently paid its rent late, and that
not w t hst andi ng paragraph 19 of the |lease (no failure to
enforce a termis a waiver in the future) such conduct
on lessor’s part would require a notice to | essee that
rental paynments nust in the future be made on tine
[ Lease No. 3, paragraph 14 as reforned; see al so
Cottonwood (132 Ariz. 228, 232)].

8. The Court further finds that plaintiff has nade no claim
for damages for the use of buildings C or D or of any
matter dealing with the boutique which Derek Martin and
his wife Christy planned to open but never did, also on
def endants’ property. Plaintiff is claimng damages
solely for the breach of Lease No. 3 concerning the
"Mare Motel" | ocated at buil ding B.

9. The parties agree and the Court finds that plaintiff
constructed building C, known as the "fish fry" for
defendants as well as performed other construction/

i mprovenent projects on defendants’ property. Plaintiff
installed building Binitially (the "Mare Mtel"

consi sting of open covered canopy with steel poles stuck
in the ground) and then when M. Merrill had encl osed
buil ding B and departed the property, expanded buil di ng
Btoits present size of over 1100 square feet (wth
refrigeration, water and electricity in part provided by
M. Merrill). The Court now turns to the award of
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damages for the inproper anticipatory breach of |ease
no. 3 by defendants concerning building B.

The Court first notes that no damage has occurred to
plaintiff by defendant Ed Nasser failing to disclose

t hat defendant TFF/ Tatum Farm Fresh, Inc., an Arizona
corporation, actually owned the subject prem ses. The
parties agreed at the inception of this hearing that
the subject realty was owned by the corporation at the
time of the execution of the three | eases. A judgnent
is being entered agai nst defendants Nasser as well as
TFF, jointly and severally, as Ed Nasser at all tines
acted as an agent of the corporation and he (and his

w fe, as a nenber of an marital community) is liable to
plaintiff as an agent of an undi scl osed princi pal .

In view of the skill and experience of plaintiff’s
principals in construction and commerci al | easing and
because of M. Nasser’s advice to them about problens
with zoning, the Court finds that plaintiff knew or
shoul d have known that the property in question was not
properly zoned for what was being constructed and that
because thereof plaintiff’'s | ease m ght be term nated by
the County prior to plaintiff’s | ease term nation date.
The Court finds plaintiff’s danmages to be $21, 500. 00.
Plaintiff has proven by a preponderance of the evidence
that the fair market value of the |ease at the tine of
the inproper term nation thereof by the defendants was
the sum of $2,000 a nonth (i.e. that defendants

l andl ord or the plaintiff-tenant under a subl ease, would
receive $2,000 a nonth froma willing tenant of that
part of the prem ses of building B that plaintiff was
not going to use); that the cost to plaintiff of
bui |l ding B under | ease no. 3 was $1,000 a nonth, except
for June-August 2002 when the rental paynment was $1, 500
a nonth. Consequently plaintiff’s damages if it had
been allowed to stay in the prem ses and permtted to
subl ease by the defendant was $1, 000 for 20 nonths and
$500 for three nonths or $21,500 during the period
Cctober 1, 2000 through August 2002; that plaintiff
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13.

under the circunstances should only be able to recover
damages for the period Cctober 1, 2000 (the testinony
reveal ed plaintiff apparently stayed in the prem ses

t hrough Sept enber 2000) through August 2002. It was in
August 2002 when all operations at the prem ses ceased
and all tenants | eft because of County action that there
was i nproper zoning to support the present buildings and
activities at the site.

It is a proper neasure of damages where the | essor
breaches a comercial |ease for the | essee to receive
the additional costs of substituted prem ses [Rogers
(163 Ariz. 462, 465); Coury Bros. Ranches (103 Ari z.
515, 523)]. A proper neasure of damages is also the

| oss of anticipated business profits resulting froma

| andl ord’ s breach if the parties contenplated the
property woul d be used for such purposes [ Rogers (163
Ariz. 462, 465); Thomas (163 Ariz. 159, 168)]. In the
present case |ease no. 3 provides at paragraph 6, that
prior witten consent of the lessor is required to

subl ease any portion of building B. Thus subl easing by
plaintiff was anticipated and provided for. The

| essor’s permission, it is expressly stated, "shall not
be unreasonably wi thhel d*, which states the | aw
generally. This neans that refusal, if there is one by
the | essor, nust be objectively sensible and of sone
significance. [Zoslow (147 Ariz. 612, 615); Magna |nv.
(137 Ariz. 247, 249)(overrul ed solely an issue of
attorney’'s fees in forcible entry and detai ner cases DVM
(137 Ariz. 466)]. An unreasonabl e w thhol di ng of
consent subjects the | essor to danmages [ Canpbel | (148
Ariz. 432, 437-8); Magna, Inv., supra)]. |In this case
under all the circunstances to reinburse plaintiff the
benefit of its bargain, it is a proper neasure of
damages to determne the fair market value of the |ease
to plaintiff on the date the | andlord inproperly

term nated the | ease and this includes the reasonable
rent the tenant could obtain on a sublease of the

prem ses. Here plaintiff had al ready posted a sign for
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15.

a subtenant when it realized it was not going to use the
majority of the new space it had created in building B
by enlarging building B. The landlord' s inproper

term nation deprived plaintiff of that rental incone
froma subl ease and the Court cannot assune the |andlord
coul d have a reasonabl e basis for refusing a subl ease.
Because of the landlord s inproper actions the Court
assumes a proper subl ease woul d have gone forward. The
Court notes that a tenant was found for building B by
the landlord and noved in the mnute plaintiff was
renmoved fromthe prem ses. The Court declines to assess
agai nst plaintiff the noney problens suffered by the
tenant Duran or the previous financial problens of the
"bar becue man" M. Merrill. Mreover the Court finds
that, as in Canpbell and Magna Inv., the landlord s
termination of lease No. 3 in this case was for purposes
of getting increased inconme frombuilding B, and not
because of plaintiff’'s |late paynent of rent or for any
ot her purpose defendant Ed Nasser set forth in Exhibit

6.

The Court rejects defendants’ contention that plaintiff
and its representatives had turned over building B (i.e.
the original Mare Mdtel) to defendants prior to

def endants’ i nproper term nation of building B

The Court declines to award plaintiff any amounts for
rents paid ($8,500) by plaintiff during the period of
Novenber 1, 1999- August 2000 as it is undisputed
plaintiff had the use of all the prem ses contenpl at ed
by | ease no. 3 during the overwhelmng majority of tine
i ncl udi ng di splays and signs advertising plaintiff’s
busi ness and the Court finds the actions of the

"bar becue nman" (as approved by the |essor) did not
sufficiently detract fromthe use of the | ease prem ses.
But even if there was an inproper dimnution of use of
the | eased prem ses wongfully approved by the | essor,
plaintiff waived the same when it accepted M. Merrill’s
encl osure of building B and added anenities (water,

el ectricity) and began to expand building B for its own
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pur poses. The Court declines to award plaintiff the
addi ti onal amounts requested for materials invested in
buil ding B ($9, 628. 46-i ncurred during the period
February 16, 2000- Septenber 11, 2000), |abor of Derek
Martin and plaintiff’s enpl oyees ($3,500), anount of
extra slab (%$1,140) and the original cost of the Mare
Mot el ($2,796) which becane the expanded and encl osed
building B. These itens were necessary to be expended
in order to conplete building B and obtain a subl ease,
the val ue of which constitutes plaintiff’s damages. To
award such anmounts woul d constitute in the Court’s view,
a doubl e recovery. Moreover all parties understood that
any addition and inprovenents to the prem ses (including
t he expansi on of building B) woul d becone the property
of the lessor. Thus the landlord is not being unjustly
enriched once the landlord is assessed danages for
i nproper termnation of lease no. 3 and its fair market
val ue.

16.Finally plaintiff is entitled as the prevailing party,
under paragraph 18 of lease no. 3, its attorney’'s fees
and costs to be submtted by affidavit and statenent of
costs.
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