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IT IS ORDERED denying Defendant’s Motion to Dismiss for Lack of Prosecution and
granting Plaintiff’s Motion to Continue on the Inactive Calendar and to Enlarge Briefing
Schedule. The case is continued on the Inactive Calendar until October 31, 2004 (Order signed
by the Court September 8, 2004 and entered (filed) by the Clerk on September 9, 2004).
Plaintiffs Responses to Defendant McClain’'s Motion for Summary Judgment and Defendant
Speros’ Motion for Summary Judgment are due October 11, 2004. The replies are due October
25, 2004.

IT IS ORDERED denying Plaintiff’s Motion for Summary Judgment. Plaintiff failed to
assert her rights under the lease. Plaintiff was entitled to an appraisal of the property and to the
purchase price of $198,000 or the appraised value, which ever was higher. Defendant chose not
to abide by that term of the lease. Defendant rejected Plaintiff’s appraisal. This was probably an
action that Defendant was not entitled to take. Plaintiff’s options were to refuse Defendant’s
position and to insist on the terms of the lease and the option. Instead, Plaintiff agreed to the
closing of this transaction by signing a deed for the subject property over to Defendant for
Defendant’s demanded sum of $198,000. Plaintiff was represented by counsel. Defendant was
represented by counsel.

The Court is concerned that on reading page seven, lines one through nine, it appears that
Defendant Ticor Title closed this transaction on July 2, 2003. Plaintiff did not inform the Court
in the recitation of facts leading up to that fact that in fact Plaintiff had by signing the deed
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permitted Ticor Title to close the transaction for the sum of $198,000 (less $18,000 for a rent
credit).

Plaintiff’s actions are inconsistent with a clam for breach of contract relating to the
difference in the purchase price between $198,000 and $220,000 (Plaintiff’s appraisal amount).
By signing the deed Plaintiff waived its rights under the lease and the option.

Plaintiff could try to assert that Plaintiff’s waiver was obtained by fraud. The fraud claim
fails for severa reasons. First, Plaintiff alleges that Defendant’s counsel in a letter stated an
opinion that the property was not worth more than $120,000. Opinions are not
misrepresentations of fact and cannot support the claim for fraud. In fact, the only assertion of
fact alleged by Plaintiff is that in a letter sent on May 13, 2003, Defendant’ s counsel stated that
Defendant had received a preliminary opinion of value from a commercial appraiser. Plaintiff
does not present proof that the Defendant had not received this opinion. Plaintiff does not
present proof that this appraisal was false. More importantly, since Plaintiff hired her own
appraiser and received an appraisal of $220,000, Plaintiff could not have reasonably relied on
Defendant’s assertion that a commercial appraiser had valued the property a no more than
$120,000. Sincerelianceis one of the nine e ements necessary to prove afraud claim, Plaintiff’'s
fraud claim is without merit.

Therefore, Plaintiff’s claim for breach of contract on the difference in the appraisal of
$220,000 as opposed to the $198,000 agreed upon purchase price is not in the posture of a
summary judgment for Plaintiff. Plaintiff’s motion in that specific regard is denied. Plaintiff’s
motion for summary judgment on the fraud count is denied for reasons set forth above.

Finally, Plaintiff also sues Defendant for $2000, the cost of the Plaintiff’s appraiser. The
lease clearly provides that the licensed appraiser shall be chosen by the landlord but tenant shall
pay for the cost of the appraisal.

Defendants have not presented the Court with any document showing an accord and
satisfaction or settlement agreement on the cost of the Plaintiff’s appraiser, $2000. The deed and
the escrow instructions do not show an agreement by Plaintiff to waive that cost. Although
signing the deed for the purchase price of $198,000 is a waiver of a breach of the lease and a
breach of the option agreement, it does not waive the issue of payment for the appraiser.
However, summary judgment on this issue is premature because the Court has not been
presented with proof that the Plaintiff has paid the $2000. The only information submitted with
Plaintiff’s motion for summary judgment is that the appraiser, Jared Huish, has billed both
Paintiff and Defendant for the $2000. If however Plaintiff had incurred this expense, it appears
that Plaintiff would be entitled to summary judgment for the $2000.

In summary, the Court is not endorsing the conduct of the Defendant in this case. The
Defendant at numerous times violated the terms of the lease and the option. The Defendant was
not permitted to hire an appraiser in this situation. The Defendant was not permitted to
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unilaterally reject the Plaintiff’s appraiser in this situation. The Defendant may have through
counsel threatened the Plaintiff with numerous lawsuits. Plaintiff’s options were to call that
bluff. Instead, Plaintiff decided to go along with the sale of this property at the price that
Defendant demanded. The fact that Plaintiff succumbed to Defendant’s behavior does not
amount to a breach of contract.

IT ISORDERED denying Plaintiff’s Motion for Summary Judgment.
Order Re: Plaintiff’s Motion to Enlarge Briefing Scheduling on Defendant McClain's

Motion for Summary Judgment to Permit Discovery is singed by the Court on September 8, 2004
and entered (filed) by the Clerk on September 9, 2004.
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