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RULING

The court, having heard the evidence, including the videotaped testimony of witnesses
Patricia McCoy, Eric Weight, Sandra Stevens, Bobbi Jo Johnson, and Tom Alexander, reviewed
the exhibits, the proposed findings of fact and conclusions of law, the parties' legal memoranda,
and having considered the arguments of counsel, enters the following Findings of Fact and
Conclusions of Law.

FINDINGSOF FACT

1 The court adopts the 637 Stipulations of Material Fact and Law in the parties
pretrial statement.

2. Mesa Bank was merged into Sunrise Bank of Arizonain December 2009.

3. Mesa Bank’ s businessincluded a variety of loan packages and products. One was
an interim construction loan program, which allowed borrowers to obtain interim financing to
purchase alot and construct aresidence onit.
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4. After construction of the residence was completed, the borrower would typically
secure permanent financing from a permanent lender, using the proceeds from the permanent
loan to pay off the interim construction loan.

5. This case involves 238 residential interim construction loans made by Mesa Bank
from December 10, 2001 through September 26, 2007. Mesa Bank closed and successfully sold
193 of the loans to permanent lenders (the “Other Loans’). Mesa Bank seeks to recover
damages for 45 loans (the “Loans’), 38 of which were closed by Capital Title Agency, Inc.
(“Capital Title") between 2004 and 2007, which were not taken out by permanent lenders and
went into default (the “ Capital Title Loans’).

6. American Mortgage Specidists, Inc. (*AMS’), a licensed mortgage broker,
employed defendant, Tom Alexander (“Alexander”) as a mortgage broker from February 17,
2004, until March 31, 2006. (Exhibit 176). Alexander became a loan officer with American
Mortgage Funding, Inc. (“AMF”"), a licensed mortgage broker, on April 3, 2006 and transferred
al his March, 2006, AMS files to AMF. (Exhibit 104). AMS and AMF originated all of the
Loans for Mesa Bank.

7. 19 of the Loans appear to have been originated by Alexander while he was
employed by AMS; i.e. Bryan Tran & Patricia Minh: File No. 0315011101; Joel and Melanie
Newton: File No. 0315033103; Michael Bernier and Tanya Johnson Nies: File No. 0315083113;
Marc and Marcie Lopeman: File No. 0315073119; Marc and Marcie Lopeman: File No.
0315103105; Calvin Sims: File No. 0315183103; Granville and Sandra Budlong: File No.
0315183104; George and Cheryl Bevans: File No. 0315183107, George and Cheryl Bevans:
File No. 0315113016; Brent Habakangas: File No. 0315183117; Brad and Katherine Bishop:
File No. 0315103109; Brad and Katherine Bishop: File No. 0316013104; Keith Miller: File No.
0315103115; Keith Miller: File No. 0316022804; Alejandro and Aurora Patino: File No.
0316013110; Isaac Wahlquist: File No. 0316013108; Damon and Laura Childers: File No.
0316013112; Lynn and Dixie Tawzer: File No. 0316013111; and Taft and Nichole Smithson:
File No. 0316022801.

8. 26 of the Loans appear to have been originated by Alexander while he was
employed by AMF.
9. AMF did not submit any loans to Mesa Bank until Alexander joined it, and

Alexander was the only AMF loan officer that did business with Mesa Bank. Mesa Bank did not
have a written correspondent or broker agreement with Alexander, AMS, or AMF. Mesa Bank
was the only bank that did not require AMF to enter to such an agreement.
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10. Defendant Sandra Stevens (* Stevens’) was acting on behalf of Capita Title, and
all her actions taken in connection with the subject transactions were within the course and scope
of her employment with Capital Title. Capital Title held Stevens out to the public as a vice-
president of Capita Title.

11. Defendant Bobbi Jo Johnson (“Johnson”) was acting on behalf of Capital Title,
and all of her actions taken in connection with the subject transactions were within the course of
and scope of her employment with Capital Title. Ms. Johnson filed for bankruptcy on July 1,
2010. Just prior to trial the bankruptcy stay was lifted.

12. Defendants Alexander, Stevens, and Johnson acted in concert to defraud Mesa
Bank by inducing Mesa Bank to make residential lot loans, residential construction loans, and to
refinance these loans under circumstances that would not have resulted in approva and/or
funding of the loans had Mesa Bank known the truth regarding each transaction.

13. Alexander, on behalf of the potential borrowers, and, in the course and scope of
his employment with defendants American Mortgage Specidlists, Inc. (“AMS’) through March
31, 2006, and American Mortgage Funding, Ins. (“AMF") from April 3, 2006, to April 8, 2008,
prepared loan application packets for submission to Mesa Bank. Alexander had borrowers sign
blank loan applications and filled them in himself, in violation of A.R.S. 86-909(A). The loan
application packets typically included a materially false “Uniform Residential Loan
Application;” “Uniform Underwriting and Transmittal Summary,” forged “Verification(s) of
Deposit” (“VOD”), credit reports, and, in some instances, income verification documents,
including W-2 forms and pay stubs.

14. The documents Alexander submitted to Mesa Bank materially misrepresented the
gualifications of the borrowers, including borrowers' monthly incomes, assets, deposits, credit
history, and credit rating.

15.  Alexander performed certain underwriting functions for Mesa Bank, including
taking loan applications from the borrowers, selecting and hiring appraisers, obtaining credit data
on the borrowers, including credit scores, obtaining and submitting verifications of income on
certain of the Loans and Other Loans, and obtaining VODs confirming the borrowers’ funds on
deposit.

16. Mesa Bank delegated the verification of funds on deposit to Alexander, who
furnished VODs. The VODs Alexander provided were forged. Capital Title played no role
regarding the forged VODs and was not responsible for them.

17. Alexander testified that he was not an agent of Mesa Bank. No Mesa Bank
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representative testified that Alexander was the bank’s agent. Rita Leaf, Senior Vice President of
Mesa Bank, (“Leaf”) testified that Alexander was a mortgage broker who referred borrowers to
Mesa Bank and that he was treated like every other mortgage broker Mesa Bank dealt with.
Other than the fact that Alexander performed many underwriting activities for Mesa Bank in
connection the Loans, the only evidence that would tend to show that he was Mesa Bank’ s agent
came from borrower Keith Miller who testified that he thought Alexander was a “representative”
of the bank. Alexander was not an agent of Mesa Bank.

18.  About half of the Loans were known in the industry as “stated income verified
asset loans” (“SIVA”) in which no income verification was done. On the Loans for which
income verification was done, Mesa Bank delegated to Alexander the responsibility to obtain a
W-2 and one pay stub. Many of these documents were also forged or altered.

19. In addition to being a borrower on one of the Other Loans, Alexander was aso the
seller of the land on at least 14 of the 38 Loans through his company, Sea Rock, LLC which
“flipped” the raw land to the borrowers at a profit. Mesa Bank was aware of Alexander’s
relationship with Sea Rock, LLC and the inflation of the land values by the “flips’ before it
approved the Loans.

20. In connection with the acquisition of the land, the builder, a third party, or in
some cases Alexander, entered into a contract of sale to purchase the land from the original seller
at its going price. For example, in connection with Mesa Bank’s Loan to the Lopemans, on June
9, 2005, builder JP Custom Homes Supervisors, Inc. contracted with Real-Estate Investments
Capital Title Opportunities to purchase alot for $274,000.00, and the parties signed an Affidavit
of Property Value certifying the value of that lot to be $274,000.00. On June 10, 2005, JP
Custom Homes Supervisors, Inc. contracted with the Lopemans to sell the same lot to them for
$370,000.00, and filed an Affidavit of Property Value certifying the value of the lot to be
$370,000.00, an immediate increase of $96,000.00. In underwriting the Loans, Mesa Bank’s
underwriters had documentation of these flips, or double escrows, prior to funding the land
acquisition loan in the higher amount. Mesa Bank allowed the appraisal on which it made its
Loan to be based on the higher price - $375,000.00 - disregarding the first sale. This practice
occurred on at least 33 of the 38 Loans.

21.  Alexander originated the majority of Mesa Bank’s total interim construction loan
portfolio, which grew dramatically in 2005 and by 2007 constituted 40% of all of Mesa Bank’s
loans.

22. Many of the borrowers obtained multiple interim construction loans from Mesa
Bank. Twelve of the borrowers on the Loans had previously been Mesa Bank borrowers on the
Other Loans.
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23. Many of the borrowers on the Loans and Other Loans were interested parties,
including Alexander, Alexander’s son, employees of Alexander, employees of Mesa Bank,
employees of Capital Title, the appraisers, the builders, and family members of the builders.

24. Each loan application packet Alexander submitted also contained materially false
representations regarding the details of the transaction, including, but not limited to, a false
amount of “cash from buyer” to be paid towards the purchase price.

25.  Theinflation in the land prices, which was approximately $6,700,000, artificialy
increased the Loan balances by the same amount, thus increasing the deficiencies on the Loans
claimed as damages by Mesa Bank in this lawsuit.

26. Alexander would transmit a Uniform Underwriting and Transmittal Summary, the
signed loan application, credit reports, appraisals, and other documents to Mesa Bank’'s
underwriters for consideration. Mesa Bank’s underwriters had no contact with the borrowers and
relied on Alexander.

27. On receipt of the documents from Alexander, Mesa Bank employees, Dan Laux,
Terri Singleton, and Leaf would complete a loan presentation stating, among other things, the
amount of the loan; the purpose of the loan (i.e., to provide financing for the purchase of alot);
repayment terms (i.e., monthly interest only, no payments during the loan’s term, principal and
interest due at maturity); and repayment sources (i.e.,, a construction loan by Mesa Bank,
permanent loan by another lender, etc.). The loan Presentations were generally signed by Laux
and Leaf. If aloan was over $1,000,000, which virtually al the Loans were, it had to be
approved by Mesa Bank’ s Board of Directors.

28.  When Laux or Singleton approved aloan that closed, they would receive a bonus
or commission. From 2003-2008, Laux received additional compensation or commissions on the
Loans and Other Loans of $64,500, and Singleton received $15,750.

29. Mesa Bank paid Alexander broker fees on the Other Loans of $1,275,000 and
$600,000 on the L oans which were added to the L oan balances.

30. After a loan was approved, Singleton would prepare the underlying loan
documents (such as the note, deed of trust, etc.) and give them to Alexander, who would then
take them to the borrowers and Capital Title.

31 Alexander would make arrangements for the Loan closings with Capital Title, and
the borrowers would sign the Loan and closing documents.
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32. Johnson and/or Stevens ordered title evidence, issued a title insurance
commitment, and prepared title documents and the preliminary or “pre-audit” HUD-1. A HUD-
1 is a statement of all charges and payments by and to the borrower, seller, lender, mortgage
broker, and title company. Information on the HUD-1 came from Mesa Bank, the contract of
sale, and the closing instructions.

33. Line 303 of the HUD-1 is entitled “Cash From Borrowers,” which would show
whether the borrower must provide a down payment at the closing and how much.

34. After the loan documents and HUD-1s were signed, Alexander would take them
back to Mesa Bank and give them to Singleton, who would review and approve them before
wiring the funds to Capital Title.

35.  Alexander submitted the loan applications to Mesa Bank with the intent and
knowledge that Mesa Bank would rely on the representations made therein when determining
whether to fund each loan.

36. Mesa Bank was not aware of the fasity of the representations contained in the
loan application packets submitted by Alexander. In reliance upon them, Mesa Bank approved
numerous residential ot loans, residential construction loans, and the refinancing of them.

37.  After Mesa Bank approved each loan, Alexander arranged for an escrow. Capital
Title served as the escrow company for the loan closings with borrowers Bentz, Tran, Newton,
Lopeman, Bevans, Bishop, Miller, Patino, Childers, Dana, Tawzer, Wahlquist, Smithson,
Springer, Moore, Stevens, McKnight, Kulbeth, Coia, P. Alexander, Edwards, Johnson, Harris, D.
Hunter, L. Hunter, Bodrero, Truong, Gustavson, Mason, Van, Nguyen, Crisci, Korenblitt, Knas,
Barnes, Kennedy, Bucchi, and Hawkins. (the “ Capital Title Loans”).

38. Stevens and/or Johnson served as the escrow officer for these thirty-eight
borrowers.

39. Mesa Bank attempted to take precautions to ensure that each borrower would not
walk away from the loan. One precaution was to require that each borrower make a substantial
down payment at close of escrow so that the borrower would have significant equity in the
property and be lesslikely to default.

40. Mesa Bank relied on Capital Title to collect the down payment from the
borrowers.
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41. The amount of each borrower’s supposed investment in the transaction was a
material factor considered by Mesa Bank prior to funding each and every loan.

42. The borrowers were required to make the following down payments:

Down Payment
Borrower Escrow # Required

Alexander 11060610-011 $109,645.52
Barnes 11070165-011 $109,791.40
Bentz 11041382-011 $70,000
Bevans 11051306-011 $120,338.79

11051990-011 $1,321.41
Bishop 11051796-011 $89,186.48

11052158-011 $27,920.60
Bodrero 11060953-011 $110,811.37
Bucchi 11070316-011 $336,832.75
Childers 11052127-011 $122,366.88
Coia 11060475-011 $136,914.24
Crisci 11061181-011 $115,059.65
Dana 11052124-011 $126,013.44
Edwards 11060609-011 $105,466.31
Gustavson 11060990-011 $104,072.24
Harris 11060589-011 $156,852.31
Hawkins 11070666-011 $246,358.23
Hunter, D 11060914-011 $104,786.76
Hunter, L 11060915-011 $89,412.20
Johnson 11060611-011 $110,355.05
Kennedy 11070319-011 $300,000
Knas 11070106-011 $110,857.77
Korenblitt 11070034-011 $214,336.69
Kulbeth 11060621-011 $99,976.74
Lopeman 11051061-011 $82,399.99

11051655-011 $16,381.05
Mason 11060951-011 $106,703.88
McKnight 11060570-011 $126,500.37
Miller 11051794-011 $106,250
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11060012-011 $2,617.11
Moore 11060301-011 $118,858.23
Newton 11050298-011 $130,265.62

11060549-011 $49,876.50
Nguyen 11061150-011 $102,928.58
Patino 11052123-011 $116,925.85

11061125-011 $3,120.58
Smithson 11051955-011 $188,162.70
Springer 11060193-011 $110,332.28

11061129-011 $370.52
Stevens 11060304-011 $120,000
Tawzer 11052126-011 $125,731.71
Tran 11041804-011 $142,964.90
Truong 11060782-011 $109,202.88
Van 11060780-011 $108,517.64
Wahlquist 11052128-011 $115,660.52

43. Mesa Bank prepared and delivered escrow instructions to Capital Title that were
to be strictly followed by Capital Title's escrow agents. Each of Mesa Bank’s instructions
involving the escrows listed in paragraph 28 contained a line stating: “FUNDS REQUIRED
FROM BORROWER: $ " on which the amount set forth in paragraph 28 for each loan
was stated.

44, The escrow instructions stated the exact amount of money that Capital Title was
required to collect from the borrowers before the escrow could close. See exhibits 59, 60, and 61.

45, Between 2004 and 2005, a large number of HUD-1s submitted by Capital Title to
Mesa Bank prior to funding disclosed on Line 303 that the down payments were being made by
seller credits (meaning the seller would give a credit from its proceeds to pay the borrower’s
down payment), rather than cash from the borrowers, which would have informed a careful and
prudent underwriter that the borrowers were not making the down payments.

46. Beginning in July 2005, the escrow instructions that were provided to Capital
Title by Mesa Bank specifically stated, in bold, that: “I1f cash is required at close of escrow,
please provide Mesa Bank with a copy of those funds deposited. Do not close this
transaction unlessthefunds arereceived directly from borrower.”

47. Another key underwriting requirement was a loan commitment from a permanent
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lender when the construction was completed. Alexander represented to Mesa Bank that he had
permanent loan commitments for each L oan.

48. In the mgority of the Capital Title Loans, Stevens and/or Johnson confirmed in
writing to Mesa Bank that Capital Title had received the necessary down payment from the
borrowers. The letter stated that “All conditions/requirements have been met. All funds and
documents needed are in our possession. We are in a position to record upon receipt of bank
funds.”

49, In certain transactions, Stevens and Johnson circumvented Mesa Bank’s escrow
instruction that required Capital Title to provide a copy of the funds being deposited by the
borrower by instructing the borrower to execute a personal check in the amount required by
Mesa Bank.

50. Stevens and Johnson prepared an “Escrow Receipt” reflecting that the required
funds from the borrower(s) had been deposited into escrow, and made a photocopy of the front
of the checks. The escrow receipt and copies of the checks were delivered to Mesa Bank. The
checks, however, were never deposited by Capital Title.

51. None of the borrowers in the 38 transactions closed by Capital Title made the
requisite down payment. Capital Title admits that no down payment was collected in 30 of these
transactions. The “down payments’ for 8 of the other borrowers came from Alexander’'s
“recycled funds.”

52. In reliance on the fal se representation that the borrower(s) had made the necessary
down payment, Mesa Bank transferred the loan funds into escrow.

53. Capital Title disbursed Mesa Bank’s funds despite having express escrow
instructions stating that it was not permitted to close escrow unless the borrower made the
necessary down payment from the borrower’ s own funds.

. Capital Title actually allowed Alexander to conduct the “closings’ of many of the
loansin aconference room at Capital Title with no Capital Title escrow agent present.

55. As aresult of Alexander, Stevens and Johnson's fraudulent scheme, Mesa Bank
approved loans to borrowers who would not have otherwise qualified for the loans, and
subsequently funded those loans under circumstances and conditions that would not have
otherwise resulted in funding.

56. The transactions with severa of the borrowers included an initial loan, followed
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by a subsequent loan that was either a construction loan that paid off the initial lot loan or was a
refinance of the initial construction loan.

57.  When Mesa Bank approved, and ultimately funded, the loans that paid off the
initial loans made to the borrower(s), Mesa Bank was under impression that a substantial down
payment had been made by the borrower(s) at the closing on theinitial loan.

58. Alexander and Capital Title's escrow officers’ fraud allowed escrows to close
without the borrowers making the required down payment.

59. Capital Title's former Senior Vice President, Mark Walker, described some of the
Capital Title escrow agents' fraudulent acts as “discrepancies.”

60. Mesa Bank’s belief that the borrower(s) made a down payment at the closing for
theinitial loans was a material factor in Mesa Bank’ s decision to fund the subsequent loans.

61. If Mesa Bank had known that the borrowers had not made the down payments
that Alexander, Stevens and Johnson fraudulently represented had been made at the closing on
theinitial Loans, Mesa Bank would not have approved the subsequent loans to the borrower.

62. Capital Title returned a closed loan package to Mesa Bank, which frequently
included the final HUD-1 showing the same seller credit. Laux was responsible for reviewing
the post-closing package. Laux never objected to the seller credit HUD-1s before or after closing.

63.  When aloan closed, Mesa Bank sent payment to AMF which withheld its fee of
$200 per loan and sent the balance to Alexander.

64. On each of the Other Loans and Loans, Mesa Bank set up interest reserves so the
borrowers did not have to pay any interest (or principal) during the term of the loans, thereby
increasing the loan balances. Mesa Bank loaned the money for the interest reserve which was
deposited in an account from which Mesa Bank paid itself interest each month. When each Loan
was paid off by a subsequent refinance loan, the interest reserve would be rolled into the loan
balance, and a new interest reserve would be created.

65. From 2001 to October 2005, Mesa Bank’s closing instructions to Capital Title did
not include a requirement that the borrower provide a check for the down payment. In October,
2005, Mesa Bank learned from an outside source it had a reputation for making lot loans with no
down payment or, in other words, 100% financing or “no money down” loans. Mesa Bank did
not review the 70 seller credit HUD-1s from the prior Loans and Other Loans to determine
whether a cash down payment had actually been made. Instead of immediately reviewing the
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files and terminating any further loans originated by Alexander, Mesa Bank ssmply changed the
closing instructions to add this new requirement: “If cash is required at close of escrow, please
provide Mesa Bank with a copy of those funds deposited. Do not close this transaction unless
the funds are received directly from borrower.”

66. Mesa Bank admits it had concerns about its interim construction loan portfolio in
general and Alexander specifically as early as October 2005 and began tightening its
documentation standards. 1n addition to the new closing instruction requiring a copy of the cash
down payments made, Mesa Bank began requiring a new certification of occupancy from the
borrowers certifying they were not investors.

67.  After the revised closing instruction was instituted in January, 2006, Alexander
started bringing personal (not certified) checks from the borrowersto Capital Title. He requested
Johnson to make a photocopy of those checks and return the origina check to him, which she
did. Johnson did not deposit the check into Capital Title's escrow account. Johnson then gave
Alexander a package containing the signed loan documents along with a HUD showing the
borrower’s down payment at line 303; an escrow receipt; and a representation that al conditions
have been met. This practice occurred on the initial loans for the 25 loans closed between
January 26, 2006 and December 26, 2006. (“the 25 Loans’)

68. For 8 of the initial loans (Bishop, Miller, Korenblitt, Knas, Barnes, Kennedy,
Bucchi, and Hawkins), the down payments were actually paid by cashier’s checks, showing the
borrowers as the remitter and deposited in Capital Title's escrow account. However, 4 of these 8
borrowers did not deposit their own funds.

69. Johnson and Stevens made misrepresentations to Mesa Bank on the initial
transaction for the 25 Loans. Subsequent to Mesa Bank’ s approval and funding of each loan, the
borrowers failed to meet their obligations to Mesa Bank.

70. On May 6, 2007, aformer employee of one of the builders notified Mesa Bank of
the fraud infecting the Other Loans and Loans. On May 31, 2007, a different former employee
of the same builder separately notified Mesa Bank that fraud infected the Loans. Mesa Bank
nevertheless made three more of the Loans (Kennedy, Bucchi, and Hawkins) and continued to
fund significant sums in excess of $10M on properties where either construction had not even
started or was less than 20% complete. In January, 2008, Mesa Bank was told by a borrower that
he had not made a down payment. Mesa Bank claims this was the first time it learned of the
fraud infecting the Loans and Other Loans, but a prudent lender would have discovered this
information by October 2005, or no later than May 6, 2007, based on the 70 seller credit
HUD-1s, the 2005 fraud report, the 2007 fraud reports, and numerous red flags in the
underwriting files.
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71. On or about April 7, 2008, AMF's president, Matthew Kelley, received a call
from Ashley Crisci, a former AMF employee. Crisci told Kelley that Alexander had placed her
and her friend in loans that they could not afford. She said she was worried about her credit
being ruined.

72. Crisci aso told Kelley that Kara Edwards (an AMF loan processor who worked
for Alexander) forged loan documents, and that Capital Title was involved in similarly
fraudulent practices.

73. Kelley reviewed the loan files for Crisci and her friend, and determined that
Alexander had violated AMF policies and procedures.

74.  The next day AMF terminated Alexander, his sons John and Paul, and Kara
Edwards, and ordered them to immediately cease all activity on behalf of AMF.

75. Before Crisci informed AMF of the improprieties, none of the borrowers
described in Mesa Bank’ s complaints informed AMF that their loan documents or borrower files
contained any false or misleading statements and none complained about Alexander.

76. AMF was not aware of any false or misleading statements contained in loan
applications submitted by Alexander to Mesa Bank until after their submission, and did nothing
to authorize of ratify such actions.

7. Alexander's actions violated AMF's policies and procedures. Alexander
concealed his acts by, among other things, making mortgage payments on certain loans, which
prevented AMF from discovering them.

78. Mesa Bank declared each of the 45 borrowers in default and commenced trustee’' s
sales of the subject properties.

79. At the trustee’' s sales Mesa Bank made credit bids. Mesa Bank’s credit bids were
the highest bids at the trustee’s sales and Mesa Bank acquired title to the 45 properties. Mesa
Bank has sold 19 of these 45 properties.

80. The total amount owed on the Loans as of the date of the trustee's sales was
$47,207,677, of which $5,148,255 was interest.
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81. Mesa Bank’s total expenses as of the date of the trustee’s sale for each property
were $499,863. These costs were incurred by Mesa Bank in connection with taking possession
of each property and to mitigate its damages.

82. Mesa Bank’s underwriters and officers, Laux, Singleton, and Leaf did not act as
reasonably prudent bank officers and employees in underwriting, reviewing, and recommending
the Loans for approval and funding by Mesa Bank, notwithstanding the fact that many of them
were “stated income” loans. In particular, they failed to analyze the “land flips/double escrows’
involved in many of the loans, failed to apply common sense to, or even question, the grossy
overstated personal income figures stated for many of the borrowers, failed to make one
telephone call to double-check even one of the verifications of deposit, allowed the borrowers to
use the same appraiser for most of the Loans, and did not examine any of the HUD-1 statements
sent by Capital Title before or after each closing.

83. An example of Mesa Bank’s negligence occurred on January 26, 2006. Mesa
Bank was advised in an application packet that borrower, Michael Dove's down payment was
going to be made by a check drawn on his checking account at Mesa Bank. Terri Singleton
telephoned Capital Title to advise them that Dove did not have funds in his account to cover the
check and she was advised that the check would be replaced by a check drawn on another bank.
Without waiting for a replacement check, Singleton wired the funds to Capital Title for closing.

84.  Another example is that Rita Leaf testified that Dan Laux should have reviewed
the pre-audit HUD-1s from Capital Title before funding the Loans. She also testified that he
should never have alowed a loan to close when the borrowers down payment showed as being
from a seller credit.

85. After the defaults were declared, Mesa Bank acted prudently and in a manner
designed to mitigate its damages, including implementing a procedure for foreclosing on the
properties, hiring contractors to maintain the properties to prevent degradation, and marketing
the properties.

86. Mesa Bank’s credit bids were based on a reasonable procedure that used the most
recent independent appraisal and made standard and uniform deductions to arrive at the credit
bid.

87. Mesa Bank has marketed the propertiesin acommercially reasonable manner.

88. Mesa Bank incurred expenses of $427,604.57 after the date of the trustee's sales
of the properties.
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89. The total principal due on the forty-five Loans that are the subject of this lawsuit
upon default was $42,059,422.

0. The total interest incurred on the Loans before the borrowers defaulted was
$3,626,923.

91. The interest incurred from date the borrowers defaulted on the Loans until the
date of the trustee’ ssale is $1,518,332.

92. Mesa Bank’s credit bids on the subject properties totaled $31,735,235.

93. Both Dan Laux and Rita Leaf testified that a cause of Mesa Bank’ s losses was the
inflated appraisals.

9. Mesa Bank’s normal loss on residential construction loans was ten percent (10%).

95. For comparative fault purposes, Alexander was 50% at fault, Mesa Bank was 20%
at fault, and Capital Title was 30% at fault.

96. Mesa Bank has settled its claims against one appraiser for $1,000,000.00.

CONCLUSIONSOF LAW

MESA BANK’'SCLAIMS

COUNT ONE
(Fraud and Deceit Against Alexander, AMF and AMS)

1 The nine elements of fraud a plaintiff must prove by clear and convincing
evidence under Arizona law are: (1) a representation; (2) its falsity, (3) its materiaity, (4) the
maker knew the representation was false, (5) the maker intended that the recipient would act
upon the representation in the manner reasonably contemplated by the maker, (6) the recipient
did not know that the representation was false, (7) the recipient relied on the truth of the
representation, (8) the recipient’s reliance was reasonable and justified under the circumstances;
and (9) the recipient was damaged. Echols v. Beauty Built Homes, Inc., 132 Ariz. 498, 647 P.2d
629 (1982).

2. Alexander, in the course and scope of his employment with AMS and AMF, made
material misrepresentations and/or omissions to Mesa Bank in regard to each of the Loans Mesa
Bank approved and funded in this case.
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3. Alexander knew that the material misrepresentations and/or omissions were false
at the times he made them. AMS and AMF, as licensed mortgage brokers are liable for the
damages caused by Alexander on the loans he originated while he was employed by each of
them. A.R.S. 86-903(P).

4, AMS and AMF are also vicarioudly liable for Alexander’s negligent and tortious
acts and the damage he caused while acting in the course and scope of his employment with each
of them. Conduct iswithin the scope of employment if it is the kind the employee was employed
to perform and it furthers the employer’s business, even if the conduct is expressly forbidden.
Baker v. Stewart Title & Trust of Phoenix, Inc., 197 Ariz. 535, 540, 5 P.3d 249 (App. 2000).

5. The material misrepresentations and/or omissions were made by Alexander to
induce Mesa Bank to enter into and fund the L oans the borrowers applied for.

6. The material misrepresentations and/or omissions made by AMS, AMF, and
Alexander were material to Mesa Bank’s decision to enter into and fund the Loans the borrowers
had applied for.

7. Mesa Bank was ignorant of the falsity of each such materia misrepresentation
and/or omission.

8. In deciding to enter into and fund the Loans that the borrowers had applied for,
Mesa Bank relied on the material misrepresentations and/or omissions made by AMS, AMF and
Alexander.

9. Mesa Bank had aright to rely on the material misrepresentations and/or omissions
made by AMS, AMF, and Alexander. Because of Alexander, AMS, and AMF's fiduciary
relationship with Mesa Bank it was entitled to rely on their representations without
investigating them. Mister Donut of America, Inc. v. Harris, 150 Ariz. 321, 324, 723 P.2d 670
(2976).

10. Mesa Bank’'s justifiable reliance on each material misrepresentation and/or
omission made by AMS, AMF and Alexander proximately caused damage to Mesa Bank.

11. AMS and AMF did not act in concert with each other and the interests of justice
would not be served by finding them jointly and severally liable to Mesa Bank.

12. Mesa Bank’s negligence in the underwriting process would justify the court in
finding that Mesa Bank’s comparative fault in this action is 20% of the total fault. But, Arizona
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does not allow an intentional tortfeasor to compare his or her fault with the victim’'s conduct.
Strawberry Water Company v. Paulsen, 220 Ariz. 401, 207 P.3d 654 (App. 2008).

13.  The court will credit the defendants with Mesa Bank’s $1,000,000.00 settlement
with the appraiser on this count. Hutcherson v. City of Phoenix (1998) 192 Ariz. 51, 53-55, 961
P.2d 449 (1998)._Gemstar Limited v. Ernst & Young, 185 Ariz. 493, 507-508, 917 P.2d 222
(1996).

COUNT TWO
(Fraud and Deceit Against Capital Title and Stevens)

1 Stevens, acting in the course and scope of her employment with Capital Title,
made material misrepresentations and/or omissions to Mesa Bank in connection with Loans
closed by Stevens for the following borrowers: Joel and Melanie Newton; Joseph and Dorothy
Coia; Paul and Kristen Alexander; Jacob Bodrero; Mylynn Truong; Michael and Natalie Mason;
Sung Van; Tri Nguyen; Ashley Crisci; Kevin Johnson; Justin Korenblitt; Jennifer Knas; Kristin
Barnes; David and Rhonda Kennedy; Albert Bucchi; Larry and Vada Hunter; Jason Hawkins;
Dustin and Shalice Hunter; Anna Marie Gustavson; and Kara Edwards.

2. Stevens knew that the material misrepresentations and/or omissions were false at
the times she made them. Capital Title is vicarioudly liable for Steven’'s negligent and tortious
acts and the damage she caused while acting in the course and scope of her employment.
Conduct is within the scope of employment if it is the kind the employee was employed to
perform and it furthers the employer’'s business, even if the conduct is expressly forbidden.
Baker v. Stewart Title & Trust of Phoenix, Inc., 197 Ariz. 535, 540, 5 P.3d 249 (App. 2000).

3. The misrepresentations and/or omissions were made to induce Mesa Bank to fund
the Loans that the borrowers had applied for.

4. The misrepresentations and/or omissions were material to Mesa Ba