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LEON J BRANDRI ET

DECI SI ON AND ORDER

There are a variety of notions pending before the Court.
The Court has considered the pleadings on several of the
notions. Oral argunment is requested. However, because the
pl eadi ngs are so conprehensive, oral argunent will not assi st
the Court in resolving the issues.

| T I S HEREBY ORDERED denyi ng Defendants’ Motion to Strike
Affidavit of Marn Rivelle and granting Defendants’ Mtion to
Strike Affidavit of Plaintiff’s Attorney, Leon J. Brandriet.

| T I'S FURTHER ORDERED denyi ng Def endants’ Mtion for
Summary Judgnent Re: C ai ns Agai nst John W Young because there
are genui ne issues of material fact regardi ng whet her Def endant
Young was negligent and participated in any acts of bad faith.

| T 1S FURTHER ORDERED denyi ng Def endants’ Mbtion for
Summary Judgnent Re: Bad Faith and Punitive Danages for the
reasons stated on the record on February 1, 2002 at the
concl usi on of oral argument on Defendants' Motion for Summary
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Judgnent Re: Arbitration C ause |ssues, Consuner Fraud, Bad
Faith and Punitive Damages.

The facts necessary to resol ve Defendants’ Motion for
Partial Summary Judgnent Re: Rifley’'s Breach of Contract and
Plaintiff’s Cross-Mtion for Summary Judgnment are not in
di spute. The parties submtted to an appraisal process which
resulted in a final award to Plaintiff in the amount of
$1, 064, 467. 08. Defendant Anmerican Fam |y paid that award.

Def endants did not invoke any provisions in the policy regarding
limtations on expenditure of the awarded noney. Defendants did
not challenge the award. There is no evidence that the award
was a result of “fraud, corruption, or other prejudicial

m sconduct.” Hrt v. Hervey, 118 Ariz. 543, 545, 578 P.2d 634
(App. 1978). The Court is of the opinion that Defendants’
clainms for breach of contract and recoupnent are sinply

coll ateral attacks on a final award. Therefore, the Court is of
t he opinion that Defendants’ clains for breach of contract and
recoupnent have either been waived or are barred because the
appraisal award is final. Accordingly,

| T I'S FURTHER ORDERED denyi ng Def endants’ Mbtion for
Partial Summary Judgnent Re: Rifley’'s Breach of Contract and
granting Plaintiff’'s Cross-Mtion for Sunmary Judgnent.

| T I' S FURTHER ORDERED denyi ng Def endants’ Mdtion to
Preclude Plaintiff’s Qpposition to Arerican Fam |y’ s Recoupnent
Claim

Docket Code 019 Page 2



